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1. Justification and Timeliness of the Topic.

As it was natural and necessary, after the adoption and entry into force of the new Civil
Code (Law 287/2009) on October 1, 2011, Law no. 134/2010 on the Civil Procedure Code (the
new Code of Civil Procedure), was adopted which entered into force on 15.02.2013,

Although Law no. 2/2013 on certain measures for relieving the courts, as well as for
preparing the implementation of Law no. 134/2010 (NCPC) ordered the postponement of certain
provisions of the latter law, the entry into force of the new Civil Procedure Code undoubtedly
constitutes a ,.reference event in the modern history of Romanian law” in the national legal
landscape.’ The new civil procedure legislation replaces the old Civil Procedure Code, which
lasted almost a century and a half, a period in which, on the one hand, it underwent numerous
modifications and additions but which, on the other hand, proved its stability, at least in regard to
the great procedural civil institutions.

The new Code of Civil Procedure attempted to correct and complete the shortcomings of
the old Code and also to modernize judicial work by creating flexible procedural means or by
creating filters for the complaints and appeals. At the same time, the new Code of Procedure
seeks to bring national judicial work closer to judicial procedures in Western European countries,
with due regard, of course, to issues related to the reception and implementation of the acquis
communautaire, as well as to ECHR and the jurisprudence crystallized around it. If the aim
pursued by the legislator through the adoption of the new Code of Procedure has been achieved,
it is to be reflected in the examination of the various civil procedure law institutions that are the
subject of this study.

However, starting from the provisions of art. 2 of the NCPC, which raises the provisions
of the new Civil Procedure Code to the rank of common law in civil matters, the importance of
the branch of law to which the theme chosen as the object of the present scientific approach falls
is clear, all the more so - according to paragraph (2) of the same article - the new Civil Procedure
Code will find its applicability also in other matters, insofar as the laws governing them do not
contain any contrary provisions. Therefore, civil procedural law is the "arch structure” under
which private law (and not only) will be enforced, applied and modelled. It is well known that

jurisprudence has a significant contribution to understanding, explaining, interpreting  and

1. Les, Civil procedural law. Vol. I. Principles and general institutions. Judgment before first instance courts. Fif 14,
Bucharest, 2014.
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applying substantive law. However, in order for judicial practice to emerge, it is imperative to
first know procedural-civil norms, since a judgment to be pronounced goes through those stages
and phases set by the rules of procedure. As such, the deepening of civil procedure law in the
light of new legal provisions is not only a useful activity, but this activity is even imperative.

The new Civil Procedure Code, aiming to discipline the persons subject to legal
proceeding has set up a "filter" through which the litigating parties' complaints are to pass. This
"filter" given by the legal provisions to the judge to whom the case was randomly assigned is an
inpovative mechanism in the Romanian civil procedural law and has already raised many
controversies over its understanding and application. The theme for which we opted also
includes the institution for verifying and regulating the complaint, and we will examine the issue
regarding its practical application.

Since the preliminary stage of the written procedure of the civil trial can only be activated
following filing the complaint, the latter is also to be examined, in particular by comparison with
the previous regulation, as well as by reference to the law of German origin. From this point of
view, the elements that the new Civil Procedure Code demands to be present in the complaint
and the incidence of the nullity sanctions in the absence of any of these elements will be
interesting. This is another reason that arouses our interest in addressing the chosen theme,
including, of course, issues pertaining to the parties' requests. We are considering some
comparative law references in order to be able to examine to what extent the stage of verifying

~and regularizing the complaint is in line with European law, the Constitution or the treaties to

which Romania is a party. In this context, however, it must be remembered that the CCR has
recently given its opinion on the constitutionality of the provisions of art. 200 NCPC, in the
sense of re¢jecting the objection of unconstitutionality concerning the evoked text.

Equally, the same reasons have led to the analysis of the counter-claim, as this request
has the effect of bringing the matter before the court and the matter of its regularization remains
the same.

As we have pointed out from the start, the new Civil Procedure Code is the common law
in civil matters. This means that the concrete way in which the court is referred is of great
importance not only from the point of view of substantive civil law but also from other branches
of substantive law. By way of example, and subject to the derogations provided for in the special

legislation, this procedure has the same significance in the matter of administrative litigations.



There is no room for neglecting the increasing number of cases in the areca of administrative
litigation, so that the examination of the institutions that are part of the proposed study, we
believe to prove its full practical utility.

Therefore, we believe that the theme chosen as the subject of this research is of particular
importance, which is why we consider that its deepening is useful and necessary, so we sought to
identify and highlight the misunderstandings between various legal texts, divergent

interpretations and applications that deviate from the ,.spirit of the law™.

L Purpose and Objectives of The Study

The purpose and objectives of the study are closely related to the importance and
timeliness of the chosen theme. Referring court in the current legal context generates multiple
legal issues. A first objective is to identify these issues and procedural civil controversies. For
this purpose, we started from the premise that, in order to find and adopt solutions, it is
necessary, first of all, to determine the cause or the source of the problems related to the
application of the civil procedural provisions. Here we have in mind, in particular, the practical
difficulties that the persons subject to legal proceeding encounter when it comes to addressing
the court.

Another objective we have proposed to achieve is to examine the judicial practice in this
matter, since from the data gathered to this point, the judicial practice is non-unitary and very
diversified. However, one of the directors of the new Civil Procedure Code is precisely to create
a unitary judicial practice. In this respect, we bring, as example, the creation of the procedure for
the ICCJ's referral with in order to settle legal issues (article 519 - article 521 of the NCPC).

Also, one of the aims of this study is to identify procedural civil laws in other European
countries that provide for procedures similar to those in national law and how to apply them.

In addition, as we have previously mentioned as an example, the CCR has already been
called upon to rule on the constitutionality of some provisions of the new Civil Procedure Code.
The research into CCR jurisdiction in this area is also an important objective and deserves to be
subject to this approach.

Of course, ECHR jurisprudence is also of great significance, as the Court has been called
on several times to rule on some "impediments" to free access to justice, We can thus evoke, for
example, the case of Weismann v. Romania (2006) whereby the Court finds violation of art. 6 of

the Convention on the grounds that the imposition of an extremely high amount of judicial taxes
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has created an impediment to access to justice, depriving it of its content. However, we
appreciate that this Decision is kept up to date under the new Civil Procedure Code and Stamp
Duty Law, all the more so since in the procedure for verifying and regularizing the complaint,
the court is required to verify the payment of court fees stamp.

Another objective proposed by this study is the attempt to correlate and interpret the texts
of the new Civil Procedure Code in a manner that corresponds to the "spirit" of the law and not
only mechanically and formally in its letter.

Last but not least, we intend to examine some institutions that have been enshrined in the
old Civil Procedure Code and which have been kept, more or less under the same conditions, by
the new Code in order to determine, through the doctrine and judicial practice, the period and
form in which their application generated the expected positive effects. Here, of course, we will
consider some aspects of civil action, but especially matters of court referral (the complaint, the

* counter-claim).

1I. Study Structure and Content

In achieving the goals and objectives set out above, we used several research’ methods
specific to the legal field. Thus, we considered the historical, social, economic, and political
criteria that existed at the time of the adoption of the legal provisions that enshrined the civil
procedural institutions subject to this research. At the same time, in the elucidation of the content
of the legal text and the correlation of the various legal provisions, we have turned to the method
of their grammatical and logical interpretation. Judicial practice has also been a reference in
dealing with different civil procedural institutions.

In this sense, we structured the study into five chapters, and the chapters are divided into
sections that include several subsections. As a general approach to addressing the issue of court
referral, we started from the general elements of the civil complaint as a whole, continuing with
the way in which the civil complaint materializes.

Thus, in the first chapter of the study, generically called The Civil Complaint, we started
with a first section dedicated to the notion and legal nature of civil complaint. Then we analyzed
the classification of civil complaints and some categories of civil complaints, as we considered

that in relation to these classifications legal effects and legal consequences occur. By way of



example, we note that, depending on the different categories of complaints, the court jurisdiction,
the stamp duty, the prescriptive nature of the action, etc. may be discussed.

We paid attention. to the analysis of the conditions for filing the civil complaint, in
Section 3 of this first chapter. If, under the old rules, these were forged principally by the legal
doctrine and then judged by judicial practice, under the present regulation, they are expressly
provided for by the provisions of art. 32 NCPC. However, for example, the condition of
justifying an interest is still seen by a part of the legal doctrine as being rather a condition for
being a party in the trial and not necessarily and restrictively only as a condition for the exercise
of civil complaint. By way of example, we note that the ICCJ has recently ruled in its Decision
313/2014 that ,,the interest, understood as a condition for the exercise of civil complaint, does
not take into account the material or moral interest forming the substance of subjective right but
the justification to invoke and to pursue a practical benefit through the judicial process.”

‘Further on - in the third section, we highlighted the way and the consequences of the
.appliCétion of the conditions for the exercise of civil complaint and the defence, to which, firstly,
we brought some clarifications regarding the claims in the civil trial and the notion of defence.

The procedural ways for invoking the non-observance of the conditions of civil
complaints are subject to research in the present section, as these are specific ones with distinct
practical consequences, which reveal their significant importance.

Failure to fulfil the conditions of the civil complaint implies sanctions - according to art.
40 NCPC - which will be reflected in the court's ruling, in the sense that it will annul the
complaint or, as the case may be, will overrule it. The sanctions we have referred to are also the
subject of research within this section. In the end of the first chapter, the elements of civil
complaint are addressed, being addressed in a distinct section, respectively in the 4th section.

The second chapter addresses the Court Referral Procedure and starts with a first section
dedicated to the right to refer the case to the court. Further on, in section 2, observations are
made on pre-trial procedures. Here are the preliminary procedures under the jurisdiction of the
Constitutional Court, ECHR and comparative law, in particular the German one.

At the same time, chapter 2 deals with the prior procedures in the German legal space in
order to mirror the internal procedures with the foreign ones.

Starting with the third chapter, we focused our attention on the mechanism through

which the civil complaint materializes. Thus, we started with the complaint, namely with its



mandatory elements, as they are mentioned by art. 194 NCPC. It will be noted, for example, that
with regard to the interrogation, the text of art. 194 NCPC does not correlate with the general
provisions on evidence (article 255 of the NCPC). These will be examined in the light of the
procedure for verifying and regularizing the complaint, since, in our opinion, the lack of only
some of the elements of the complaint can lead to its being annulled. In judicial practice,
however, it is found that no distinction is made with regard to the essential or non-essential
elements of the complaint, so that the text of art. 200 NCPC is applied ,,mechanically and
formally”.

In the context of the verifying and regularizing the complaint procedure, we approached
the incidence of the principle of the judge's active role in trying to find the most rational
solutions ié'ﬁéte'rdgeneous interpretations in this regard.

In th’é same context, the institution of complaint modification and the effects it produces
on a procedural level were subjected to the analysis, emphasizing the elements of differentiation
from the previous regulation, as well as some aspects of comparative law.

Subsequent to the subsection of the effects generated by the complaint, the issues relating
to the cases where the procedure of verifying and regularizing the complaint apply are dealt with.
The rule here is that it applies to all trials, but there are some exceptions expressly provided for
by law. These exceptions have led to extensive doctrinal discussions and a non-unitary judicial
practice. In this respect, the exceptions to the incidence of the verification and regularization
procedure are analyzed in a separate subsection, and the cases where the regularization procedure
1is not followed are identified and highlighted.

Given that this procedure is part of the written stage of the civil trial, we considered it
appropriate to discuss the procedure of setting the first trial term in order to reflect in full the
written phase of the civil trial.

. Section 2 closes chapter 3 with an approach to verifying and regularizing the complaints
in appeals, with some clarification on the appeal and the second appeal.

In the context of the referral to the court, we considered it necessary to examine the
counter-claim, and in chapter 4, bearing the marginal name of the Counter-Claim, we have
examined its legal nature, its importance, and the trial procedure.

Although it is not directly related to the present chapter, in chapter 5 of the study we

have examined the defence in the written stage of the civil trial, namely the contestation, the



answer to the contestation and the procedural pleas. We believe it is enough to note that in the
new Civil Procedure Code the contestation is regulated in section 3 of chapter 1 on the referral of
the court. In addition, a general framework and overall vision is created over the whole written
phase of the civil trial. This is all the more 50 since a written phase has also been established with
regard to appeals. In this context, the comparative law elements were considered, especially the
similar institutions in the German and Austrian legal space.

The Civil Procedure Code establishes the rule of mandatory contestation, also regulating
the procedural delay in which the defendant is entitled to formulate it. If, however, no
contestation ‘is lodged or s filed beyond the statutory time limit, the Code establishes the
sanction of revocation of the right to offer further evidence or to invoke relative pleas. These
issues are covered by a distinct subsection within section one.

However, the text of art. 208 par. (1) NCPC opens the way for exceptions to the rule of
the mandatory contestation, provided they are expressly stipulated by law. In this context, we
have identified cases where the law does not impose the obligation to lodge a contestation. After
examining all of these cases, we came to the conclusion that the legislator considered the
urgency of the procedure when they deviated from the rule of mandatory contestation.

At the end of the chapter, the answer to the contestation and the procedural pleas were
addressed. The latter generate some doctrinal controversies and obviously a simiiar judicial
practice, given that through some of these pleas, the object of the dispute can be broadened.
Here, we believe that it is enough to evoke, for example, the nullity of a legal act plea, in the
context in which the complaint, in its initial form, was aimed at compensations derived from the
same legal act. Pleas of the kind mentioned have been examined, including from the perspective

of their transposition into the procedural plan, in the third section of this last chapter,
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