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Motto:
“Injustice anywhere is a threat to justice everywieé
Martin Luther King (1929-1968)



The paper is structured in four main parts, from ploint of view of the thematic object it
includes.

The first part is focused on the international disien of the right to a fair trial — given by
the set of the instruments which consecrate, praet promote it

The second part is based on the analysis of thenadtjuridical framework in the domain
— with the exposure of the standards stated bytéwe of article 6 paragraph (1) of the
Convention, respectively established by the jutidpnce of the European court in Strasbourg —
that “living instrument” for the adaptation of tle&isting social realities in the member states of
the Council of Europe (and parts to the Conventitmn)the «conventional» demands. The
contents of this part is given by the examinatibthe first-rate component «significance» of the
fair trial, concretely of the “right to a tribun@lith its essential facet presented by the right to

access to justice/to a judge) established by lagdependent and impartial.”

! within chapter | entitled “The international juiddl framework regarding the right to a fair triahere is
undertaken a review of the universal and regionalees and systems, regarding the protection ofahnurights.
Moreover, there are analyzed the main legal instnis which contairin terminis the demands necessary for
obtaining the framework favorable for exerting tight to a fair trial. Also, there are emphasizbhd tmportance
and the purpose of the right to a fair trial, esgigcby relating to the guarantees generally agglile in this domain
stated by the International Covenant on Civil anditieal Rights (I.C.C.P.R., U.N.O.). In the samantext, there is
brought to the fore the document with «juridicalevees» (from Decembef' 2009, the moment when the Treaty
of Lisbon was ratified by the member states of Bueopean Union) of the E.U. which contains a cafaéo of
fundamental human rights and freedoms — in whiehettare also included guarantees specific to tindrfal —
namely the Charter of Fundamental Rights.

2 The contents of chapter Il entitled “The natiofadidical framework regarding the right to a faiiat” is
circumscribed to the juridical definition and natwf the right to a fair trial, respectively to &ealysis from a triple
point of view, namely: the right to a fair trialfundamental right of the human being; premise efgleeminence of
the right in a democratic society; principle oftjas organization and operation. The «essencehisfchapter is
represented by the examination — in the light efEuropean Convention of Fundamental Rights anddemas and
of the national legislation — of the essential peEnof the «fair trial», namely the «right to abtmal (with its
attributes) established by law, independent andhitigd.” A first-rate component of this premiserépresented by
the “right to free access to justice”, or, as thedpean Court itself asserts, “to a judge”. In shene chapter there
are briefly presented the notion and the «charatits» of the “initial decisions” pronounced byetlEuropean
contentious court of human rights in different «&ams of incidence» (amongst which the «fair trigi®dtected by
the dispositions of the European Convention anitsaidditional Protocols. Regarding this last sfieatiion, | have
to mention the fact that | considered as usefulphesentation of the «aspects» — considered tanpertant —
relative to the “initial decisions” pronounced a%ansequence of the systematic breach by a sthiehvis part to
the Convention of one or more conventional righiargntees” — because the conclusions and the reendations
of the court in Strasbourg, from the contents afhsdecisions, are presented as an effective irtdissnedy for
breaching the fundamental human rights and freedpnthe member states of the Council of Europe (&tigh”

parties, contracting to the European Convention).



The third part deals with the demand of the “reasonable duratiaiich has to
characterize a civil (fair) trial and the estimaticriteria of such duration, respectively the
importance of the right to an effective appeal pited by article 13 of the European Convention.

The last part approaches the main «legislative nreas undertaken by the Romanian
state, through the Law no. 202/2010 and through\ttv Code of Civil Procedure, in order to
accelerate the settlement of the civil trials. Alsome aspects are briefly emphasized, relative to
the reform of the Romanian judicial system — a wayards the consolidation of the rule of law
and conditionality (necessary to be fulfilled) wiiththe Mechanism of Cooperation and
Verification in the Justice domain (CVM) establidhgy the European Commissfa(f.U.).

Concretely, through the present study | wishedriogbto the fore — in objective limits —
the national and international juridical framewankthe domain of the right to a fair trial, by
intercepting the procedural demands of article fagmaph (1) propagated by the European
conventional instrument for the protection of humights.

It is true that | can be “accused” of the fact thatsisted too much on the international
(universal and regional) dimension and less ondbaes specific to the national juridical order,
but we do not have to disregard the aspect acaptdimvhich, in the light of article 11 paragraph
(2) of the Constitution of Romania (republishedie international juridical acts ratified by the
Parliament “are part of the national right”, eveavimg precedence (priority), according to
paragraph (2) of article 20 of the same fundamdatal- in the case of the existence of certain
adverse (inconsistent) dispositions amongst thedhtla@ national legislation (of course, in the
domain of human rights). Not to mention the facattthe inconsistence of the Romanian
legislator belongs to the domain of the evidencehde as a legislative rule or as an
exception/emergency situation — in our case, uafately, defalcated from its juridical and
constitutional purpose — the government throughethergency ordinances) in the domain of the

regulation from the domain of the civil proceduraht, operating modifications, reviewing

% Chapter Il is «dedicated» to the examination dicke 13 from the European instrument for the getibn of
human rights which consecrates the “right to apatife (national) appeal”. In this respect, them analyzed the
«juridical nature», «the contents of the right to effective appeal» and the types of «appeal» érthtional
juridical order of the states which are part to @@vention in case of noncompliance with the “oeable time”.
The estimation of the «reasonable duration», teifstance, the conditions under which it is guaead and the
jurisprudential criteria of its analysis, are alscluded as integral part of this chapter. Als@réhis presented a
series of provisions from the new Code of Civil #&#dure meant to insure the fair trial in a “reasd@dime”
(“optimum and foreseeable”).

* Decision of the European Commission, of 13. XI008, establishing aniechanism for cooperation and
verification of progress in Romania to address fpebenchmarks in the areas of judicial reform atg fight

against corruptiofy, http://ec.europa.eu/enlargement/pdf/romania/ro_awpanying_measures_1206_en.pdf
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them, delaying the application of the New Code wil®rocedure — up to the moment in which
the European Commission (E.U.) «recommended» usnpdement as fast as possible the
respective Code (and not only) — thus, this comatd® represented the decisive element for
considering my resolution in the sense of examitivginternational standards, of universal and
regional level, within the paper, but of course fmgsenting the existing regulation, in the
domain, in the national right

Knowing and acquiring, first of all, the contenfsanticle 6 paragraph (1) are presented as
an essential element for the correct estimatiaim@inational legal dispositions in the light of the
«conventional» and <«jurisprudential» European spiflso, as a member state of the
organization of the Council of Europe, it is imgera to adapt ourselves continuously to the
recommendations of the European Commission (E.Gpecialized in the domain of the
Efficiency of Justice (The European Commission tlee Efficiency of Justice, Commission
européenne pour l'efficacité de la justice). Cuiyerhis fact can be easily noticed through the
recent legal provision regarding the right to a faal, in “optimum and foreseeable timeframe’,
of the New Code of Civil Procedufre

As it was judiciously noticed in the specialty tagure of the domain, the notion of “fair
trial” is almost impossible to define because @& thpecial conditions under which it appeared
between the constants of the fundamental rights fesetloms in the contemporary juridical
systems”. For lack of a possible definition, théio of “fair trial” has been frequently used for
designating the set of procedural rights-guaranteésred to the litigants through article 6 of the
European Convention on Human Rights, which alloe ithprovement of the rights protected
through the European instrument.

Like the operation of defining the juridical institon of the “fair trial”, the determination
of its juridical nature involves valences which difficult to establish, in the sense that “it & s

complex in its contents and it involves so manygations for the states, that it is impossible to

® In the «registry» of improving the juridical antbpedural (legislative) framework for settling titegations in the
civil matter, chapter IV «talks» about the mainis#¢gtive measures undertaken by the Romanian staspecially
by the Law no. 202/2010 (published in the Officgdzette no. 714 of October28010).

® The last chapter (V) entitled “The reform of therRanian judicial system — a way towards the codatibn of the
rule of law” approaches, in synthesis, the Coopamatnd Verification Mechanism in the domain oftjcs
established by the European Commission (E.U.),Strategy for the development of justice as a pubdicvice
(2010-2014) of the Romanian Ministry of Justicee &recommendation» of the European Commissiontier t
Efficiency of Justice (CEPEJ, Co.E.) in order tmeely the excessive duration of the trials and tiweealitation of
the phrase “optimum and foreseeable timeframe”skitling the trials. At the same time, there ishlighted the
importance of justice — specific to a democraticisty — and of the reform of the Romanian judisigtem towards

the consolidation of the rule of law.



say whether the person with a private right, holwfahis right, benefits by a right or a freedom,
whether it is an absolute right or a relative rjgtitether the obligation is a negative or a positiv
one or whether the obligation of the state is aatieg or a positive one or whether the obligation
imposed to the state is an obligation of resukirobligation of means”. Of course, regarded in
their individuality, the right to access to justitke right to an independent and impartial court,
the right to a contradictory procedure, the righfjuridical assistance and the others which are
included in the very large notion of “the right &ofair trial” can represent the object of such
valences, but a general specification regardingrntge contents cannot be formulated. This last
observation is also consolidated by Loucaides — ainthe judges of the European Court of
Human Rights, in one of his dissident opinionswiich he pointed out the aspect according to
which “there is no definition of the term of faisgwith the purpose of applying the Convention.
It is not a term previously defined in the juridiife and also there is no need for us to give it
strictly technical meaning”.

The difficulties which were previously mentionedviaheir origin in the evolution of the
procedural guarantees, from the work of the Briigkd American courtcommon lawsystem)
to the interpretation subsequently given by theoRean Court (by the Commission, until 1998)
— tangentially related to the specificities of ttantinental system — through its jurisprudence in
the domain. In truth, “the notion of «fair trialmtered in the juridical and procedural patrimony
of the states of the continental Europe only thioagicle 6 of the European Convention on
Human Rights. We are talking about a contributibthe common lawin which the notion has
its origin”.

Despite this difficulty resulted from the confluenof two quite different juridical systems
— the continental system and the Anglo-Saxon systethe situation of the litigants, from the
practical point of view, is not affected, on thentary, it is favored, and this fact is due
primarily to the principle — constantly applied the Court in its jurisprudence — of insuring the
rights through an “effective and concrete” manrpert, not an “illusory and purely theoretical”
one. Thus, as it was judiciously expressed in peeialty juridical literature by professor Dragos
Bogdan, from the point of view of a litigant, itlisss important that he won the lawsuit against
the state for breaching the “equality of arms” be t‘contradictoriality” or both, because
regardless of the angle according to which thegalesituation is analyzed, the Court finally
finds the correct solution for breaching an asmédtirness.In concretq the ambiguity of the
notion of “fair trial” does not represent an essdht negative characteristic, given the fact tihat
allows the European court to discover, within gtecto sensufairness, a series of guarantees
which are not expressly mentioned in the text ttlar 6, such as the “equality of arms” or the
“contradictoriality”.



Through its power to synthesize the various aspebish evoke what is and what must be
“fair” and through the relative easiness the comntemmguage can be approached with, the
concept of “fair trial” or that of “fair judgmentiecame — especially under the “impulse” of the
European court in Strasbourg — one of the mostuéeted motifs from the arsenal of the
juridical, substantial and procedural concepts.sThuas the honorable professor lon Deleanu
estimated — we implicitly get to the situation ihieh a layman uses the word “unfair”, in order
to express everything about the juridical relatidves is part of, about the regulation which
governs those relations or, at last, about the imawhich that regulation was, finally, “re-
consecrated” under the sign of the authority ofjticiged fact.

Nevertheless, there is no normative text which reffedue to the initially mentioned
difficulties) a definition of the “fair trial” or bthe “fair judgment”. But, according to the opinio
of the famous professor lon Deleanu, “no definitcmuld be provided, because tiagr trial or
thefair judgmentinvolves, on segments and overall, various andemans demands, substantial
and procedural, insusceptible of an exhaustive enation. Briefly, in order for the judgment to
be fair, it has to be equitable. That and only.tBait what does «that» mean? Very «much» and
impossible to specify.”

The “margin of appreciation” of the practical matat for «fulfilling» the conventional
rights, that the parties to the Convention havenas just an inevitable obstacle for the
configuration of certain juridical, national andne@ntional “unitary” concepts, but also a means
necessary for maintaining the “diversity” in cortgenf certain concepts. This “diversity” is not a
deficiency of the conventional normative ambianbecause the unitary character of the
conventional juridical concepts is highlighted tlmtough their concrete “contents”, but through
their “functions”, and the margin of appreciatienconnected to the “means”, not to the “results”
of their application, results which must alwaysdseording to the objectives of the Convention.
As an application of this instrument-theory of timargin of appreciation, we can bring to the
fore the situation of the phrase “fair trial”, wieogsontents is expressed in the international
documents (Universal Declaration of Human Righ848l through article 10; the International
Covenant on Civil and Political Rights, 1966, thghuarticle 14; the European Convention on
Human Rights, 1950, through article 6, the ChadeFundamental Rights of the European
Union, 2009) which consecrate it either throughittean per idemmethod, meaning it explains
its contents by using the same terminological contbn of “fair trial”, or by reference to the
phrase “fair judgment”dxempli gratia The Charter of Fundamental Rights of the European
Union).

Thus, out of these two (interpretations), we choogse: either the term of “trial” is
synonymous with the term of “judgment” and then dfternation of the terms within the same
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formulation is a simple issue of stylistics, in @rdo avoid the tautology, or, in other words, the
term of “trial” and the term of “judgment” cover,hrough different words, the same meaning,
“judgment” not being more than the “trial”; or “judgment” means more than the term of
“trial”, evoking not only the “formal”, strictly “procedural” aspects of the alleged dispute, but
also the background of the dispute and then thidigal nature of the right to a “fair trial” must
be reconsidered, this being both a “procedural tighnd a “substantial right”.

From the preparatory works for the elaborationh&f European Convention and from the
frequent specifications of the court in Strasbouhgre appears, even with certainty, that the
right to a “fair trial” or to the “fair judgment othe cause” was conceived and is valorized as
“procedural right”, synthesizing the “proceduraltiazantees in order for the material rights
consecrated by the Convention to be “effectivelyfilied. In conclusion, the first interpretation
is the judicious ones(n).

The phrase “fair trial” was consecrated (enshringg}the provisions of article 10 of the
Universal Declaration of Human Rights, in 1948, the provisions of article 14 of the
International Covenant on Civil and Political Rightn 1966, as well as by the provisions of
article 6 paragraph 1 of the European ConventiotdHoman Rights, thus acquiring a universal
juridical value in the articulations of the adminggion and distribution of justice, without losing
its moral value. Article 47 within Title VI of th€harter of Fundamental Rights of the European
Union — the updated version of 2007, which entenefbrce in 2009 along with the Treaty of
Lisbon, consecrates explicitly the right to an efifee appeal and to a fair trial, partially taking
over the provisions of article 13 of the Europeamn¥zntion, as well as those of article 6
paragraph 1, through paragraphs (1) and (2) white she fact that “Everyone is entitled to a
fair and public hearing”. We have to mention thet fdat, unlike its main source, namely the
European Convention, the right to a fair trial atedcomponents (the right to a fair, public
hearing, the right to juridical assistance in sgkesituations, provided in paragraph 3 of article
47) benefit in the community juridical order byaader contents from the terminological point of
view than the one in article 6 paragraph 1 dudéofact that it is not limited to litigations which
have as object “the appeals regarding the civhitsgand obligations” (of course, as it is well
known, certain principles referring to the notioh<dair trial» in the civil litigations appear
implicitly from the jurisprudence of the Europeaoud, thus the contents of the right to a fair
trial stated in article 6 paragraph 1 acquires ifipa@lences totally according to the rule of law,
as it is asserted in the cdses Verts v. European Parliamegnt

Currently, in the light of the Charter of FundanarRights, the rights provided in its
contents which have a correspondent in the digpasitof the European Convention will be

interpreted according to the demands dictated byEiwopean instrument in the domain of the
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protection of human rights in order to avoid themwal «discrepancies» between the two acts.
On the same line of thinking, article 21 paragré®hof the Constitution of Romania consecrates
“the right of the parties to a fair trial”, and iatle 10 of the Law no. 304/2004, republished,
almost philologically takes over the first parttbé text of article 6 paragraph 1 of the European
Convention: “Everyone is entitled to a fair and jihearing within a reasonable time, by an
independent and impartial tribunal, establishedblay .

Through these conventional, community and natioggiilations there were established the
“fairness juridification — originally constituted anoral value — and its postulation in an essential
criterion of the rule of law, providing a universabdel or with a universal vocation of the way
of fulfilling the justice and, also, contributing tthe foundation of establishing a common
procedural background”.

Thus, fairness reunites “in an organic unit all doenponents of a good administration of
justice”, governing all the phases of the civil gedure, beginning with the writ of summons and
finishing with the effective execution of the oltad court order, regardless of the nature or
degree of jurisdiction, or of the nature of theyhtion deduced to the judgment. Evaluated in this
manner, fairness means “more than a «fair propostlzetween the parties of the trial, but it also
means correctness, impartiality, objectivity, ldyajudicial activism — moderate and impartial,
the inducement of the parties regarding the legalitd the reliability of the judgment, the
cultivation of the faith in justice, briefly, an #aentic «procedural democracy»”.

The right to a fair trial is a right of a considel@importance, occupying a special place in
a democratic society and in a rule of law. Ther«f@al» is a fundamental right, “an ideal of real
justice, made by complying with the human rightetiis right is, at the same time, “a guarantee
for exerting the other rights provided in the Camv@n, and the guarantee of this right is
consubstantial with its spirit”. In the jurisprudenof the Court the notion of «fair trial» was
frequently used in order to designate the set giitsiguarantees, provided to the litigants by
article 6, which allow the emphasis of the rightstected by the Convention. On the national
plan, the fair trial, by complying with the sciditistrictness of the term, can be defined as the
activity established on legal foundations, unfold®d the judicial authorities with the other
participants lato sensyito the judicial trial, in which the proceduralagantees necessary for a
fair and judicious solution of the cause deducedh® judgment are concretely insured and
fulfilled.

In the system of the European Convention the tigta fair trial can be seen in two ways,
namely in a broad sendatp sensyiand in a strict sensstficto sensy

Lato sensuincludes all the guarantees established by articlemore precisely in the
determination of his civil rights and obligationsaf any criminal charge against him, everyone
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is entitled to a fair and public hearing withinemsonable time by an independent and impartial
tribunal established by law (paragraph 1); everyoharged with a criminal offence shall be
presumed innocent until proved guilty accordindgt@ (through a court order which is final, the
2" paragraph); everyone charged with a criminal afehas the right to be informed promptly,
in a language which he understands and in dethithe nature and cause of the accusation
against him (point a), the right to have adequate tand the facilities for the preparation of his
defense (point b); the right to defend himself ergon or through legal assistance of his own
choosing or, if he has not sufficient means to feayegal assistance, to be given it free when the
interests of justice so require (point c); the tigh examine or to have examined withesses
against him and to obtain the attendance and exadimimof withesses on his behalf under the
same conditions as witnesses against him (pointhe)right to have the free assistance of an
interpreter if he cannot understand or speak timguage used in court (point e), th& 3
paragraph;”

Stricto senspthe contents of article 6 is primarily made af ¢feneral guarantees presented in
paragraph 1, which give substance to the geneglitrio a fair trial in the civil and criminal
matter. These guarantees are of two kind: explicit, thesomrgeting the legality, independence
and impatrtiality of the tribunal, respectively treguest for the judgment to be undertaken within
a reasonable time, to be public and fair, and iaiplihe ones regarding the good unfolding of
the trial based on the judicial procedure, suckhasight to a fair hearing with its aspect — the
presence to the hearing and the contradictoriafitthe procedure; the access to a tribunal; the
equality of arms; the motivation of the court ojahe control of full jurisdiction; the right not
to accuse himself; the right to juridical security.

By referring to an «initial» order of the Europeayurt, namely the one pronounced in the
caseGolder v. United Kingdomwe can consider that “«the right to a fair trialis the sense of
article 6 of the Convention, involvegrosso modahe following components: the access to
justice, as one of the aspects of the right tabaurial; the organization and the structure of the
court and the unfolding of the judgment, brieflye tgood administration of justice; the effective
execution of the court order. In truth, as it wadigiously observed in our case in the specialty
juridical literature by the honorable professomadaes, the principle of the right to a fair triarc
be defined as being “a rule of application regagdime organization of justice, especially taking
into consideration the demand of the independeigadges, and regarding its operation, by
insuring the free access, the publicity, the calittariality and the double jurisdictional
degree”.

The express regulation of the principle of the trigha fair trial, within article 21 paragraph
(3), took place in 2003, on the occasion of thal tior reviewing the Constitution, completed
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through the Law no. 429/2003 and the «validatiaferendum. As we well know, related to the
European Convention on Human Rights, the centraivilich refers to the “right to a fair trial”
Is article 6.

Nevertheless, from the moment in which Romaniafieatithe European Convention on
Human Rights, in 1994, its provisions regarding deenands of the fair trial were able to be
invoked within the judicial procedures in our caynin the virtue of the effect of assimilation
with the norms of the national right of the intdfonal documents ratified by the legislative
power, consecrated in article 11 paragraph (2hefGonstitution (The treaties ratified by the
Parliament are part of the national right Also, the analysis of the principle regulations
existing in article 6 of the European Convention mman Rights proved that, mostly, the
demands of the international instrument could beked (even in a not so rigorously elaborated
form) and beforeifo temporg the moment of its ratification by the Romaniarrli@eent, as
national procedural norms.

In the system of the Convention, the right to a faal (and its implicit component, “the
right to access to justice”) is circumscribed omythe applicability domain of article 6: “the
determination of the civil rights and obligationghd “any criminal charge”. Unlike the
European norm, article 21 of the fundamental Roaram@w consecrates a general provision,
without excluding, at the principle level, a domdiom its applicability field. The apparent
contradiction between these dispositions is easysdlve, under the conditions when the
Convention allows the states to adopt measureshwirimvide an increased degree of protection
of the fundamental rights unlike the ones includedts text. Consequently, regarding “any
criminal charge” and the litigations regarding thiil rights and obligations”, the right to a fair
trial is protected in Romania by article 6 of then@ention and by article 21 of the Constitution,
and regarding the domains which are excluded fiwriricidence of article 6 of the Convention,
the guarantee of the right to a fair trial in ireshby article 21 of the Constitution.

In the specialty literature (juridical doctrine)geeding the right to a fair trial, there was
considered (by the honorable professor Radu Chittiat “when a law or an ordinance of the
government contains certain limitations of the ascéo justice (essential, indispensable
component of the fair trial), the situation is difént, just like the procedure in cause is or is no
also covered by the provisions of article 6 of @envention, because the verification of the
compatibility of a law or of an ordinance with tl®nstitution is the exclusive attribute of the
Constitutional Court, while the verification of theompatibility of a legal norm with the
Convention can belong also to a court integratatienjudicial systenhased on article 20 of the
Constitutiori. And, as a consequence of this approach therestaed that “in the domains
which are part of the criminal and civil matter thevocation of an exception of
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unconstitutionality is not necessary anymore ineorid decide the non-applicability of a legal
norm, but it is enough for the ordinary court tooe the application of any law text which is in
contradiction with article 6 of the Convention. @m the other domains, which are not included
in the incidence domain of article 6, the interfere in the access to justice has to be developed
only with an unconstitutionality exception”. Fromynpoint of view the approach of the
professor in not partially correct, given the féwat according to article 20 of the Constitution
the constitutional dispositions regarding the humanhtgywill be interpretedn the light of the
international documents in the domain of the aféition and the protection of human rights
(according to paragraph 1 of article 20) and ohbni inferior standard is signaled in the domain
of the protection of the fundamental citizen rigbfsthe one established in the international
documents in the domain of human rights, the irgonal instruments will have priority. Or, in
our hypothesis, that of the free access to justite,constitutional disposition does not even
allow, of course at the terminological level (Detlimitations in its exertion, through ways and
forms procedurally consecrated. Especially becafishis, the Constitutional Court considered
(according to the jurisprudence of the Europearntgon its decisions, that, related to this right,
certain limitations have to be allowed — limitattowhose means have to be proportional to the
followed purpose — necessary in a democratic spéeta good administration and fulfillment
of the justice. In conclusion, | consider thatthe future, the clear, accessible and predictable
regulation of the right to access to justice wél ilnuch more beneficial, both in the Constitution
and in the organic laws, not because the magisjuatge would not be capable to use the
primary application of the international instrumeerm the domain, which, as we well know,
propagate a more advanced standard regarding ¢tecpon of the human rights and freedoms
than many Constitutions of the states (by taking iconsideration the fact that each has a
different dimension of protection, namely a uniatiene, respectively a national one; | take here
into consideration the monistic and the dualistcemtion regarding the juridical order in a
certain state, respectively a single national amdrmational juridical order, or two juridical
orders, a national one and an international onége@dy harmonized), but because there is the
possibility not to make a unitary application ofesle provisions from the international
documents, thus creating a non-unitary practicel amy not, let's admit, the theoretical
possibility of requesting the conviction of the Raman state at the European Court of human
rights, if the magistrate judge does not apply dspositions considered by the litigant (and
hypothetically, other courts from the national ajdesuperior» to the national ones. The
compliance with the demands established in thenat®nal treaties, to which the Romanian
state participates, through a national legislatioklear, predictable and accessible — of the
discussed domain, represents the judicious solubiothe same context, in my opinion, taking
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into consideration the political and juridical argement of our power state systeomly the
Constitutional Court is entitled to pronounce itsebarding the issue of unconstitutionality of a
legal disposition, and regarding the eventual isiancy between the provisions of a national
normative act and the demands conventionally coasst (in the present situation, those of
article 6 of the European Convention on Human Rightvhich is finally analyzed as a
constitutionality issuelgto sensi

The first-rate rule according to which a court mbstestablished by the law and have its
own action coordinates prescribed by a normatiteisénscribed with clarity, in almost all the
states, in the legislations which govern the donwirorganizing and operating the judicial
systems, both at the constitutional level and atlével of the legislation which develops the
general principles, as well as in the most impdriaternational instruments with a role in
guaranteeing and promoting the human rights. Unidally it is presented as a particular
application of the general principle of right whicbnsecrates the necessity of legality in all the
«activity domains» of the state, as well as thetreesential procedural guarantee of the litigant
from the total of those inherent to the right téaa trial — because without the legality of the
judgment court there would be no other demands lwhiave to characterize it, namely the
independence and the impartiality, whose foundatame also provided through the law.

The main purpose of this demand is to guarantdethka<judicial disputes» are solved by the
courts whose existence, organization and operatierpreviously established, irrespective of a
certain case. Only after this purpose was fulfilldee jurisdictional functions of the court for
receiving the causes which must be solved witlsit@mpetence — based on the substantial rules
of right and on the procedural ones which estabbslseries of adequate «mechanisms»
(procedures) pre-established to the domain we slisguespectively for solving them effectively
will be totally fulfilled.

The foundation, organization and operation of thegment/jurisdictional courts, in
Romania, are rigorously subsumed to a set of gpdefal provision. In this way, the legal
character of the establishment of the judgmenttsaepresents an important level of the legality
principle, basic rule which establishes the gen&ehework in which the judicial procedure
unfolds. In this respect, the national frameworkio$ domain is supported, primarily, through
constitutional provisions. Thus, according to detid paragraph (5) of the Constitutioim,
Romania, the compliance with the Constitution, vitishsupremacy and its laws is mandatory
and based on article 124 paragraph (1) corrobonaitit article 126 paragraphs (1) and (2),
justice is made in the name of the law, fulfillecbtigh the High Court of Cassation and Justice
and through the other judgment courts establishgdaw, whose competence and judgment

procedure are provided only by the law.
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Also, the Law 304/2004 regarding the judicial orgation, republished, includes a series of
main dispositions (Chapter | “Principles of the ipial organization” or Chapter Il “General
dispositions regarding the judicial procedure” witlTitle | entitled “General dispositions”)
which impose the necessity of complying with th& la the domain of founding, organizing and
operating the judgment courts. Agempli gratiawe can mention those from: article 1 in which
there is highlighted the aspect according to whiahjudiciary power is exerted by the High
Court of Cassation and Justice and by the otheicjady courts established by the laarticle 2
where there is mentioned the fact tha justice, as a social supreme value, is futfilie the
name of the law through the category of courts @ed in the lawarticle 3 according to which
the competence of the judicial authorities andjtltkcial procedure are established by the law,
article 10 in which there is provided thidie judgment court is structured with a number of
judges, according to the lawarticle 16 which states th#te court orders must be complied with
and fulfilled.

On the same line of thinking, according to artideof the Regulation regarding the
organization and the administrative operation @& thigh Court of Justice and Cassation, it is
organized and it operates according to article dRthe Constitution of Romania, republished,
according to articles 18-34 of the Law no. 304/20@garding the judicial organization,
republished, and according to the present regulatiso, related to article 2 paragraph (1) of
the Internal order regulation of the judiciary dsuthe courts, the tribunals, the specialized
tribunals, the courts of appeal and the militaryuds are organized and they operate according
to the dispositions of the Law no. 304/2004 regagdhe judicial organization, republished, and
according to the dispositions of the present retjoia

Article 6 paragraph (1) of thé"2Chapter, which consecrates the fundamental Ptescipf

the civil trial, of the New Code of Civil Procedurstates “the right to a fair trial, within an
optimum and foreseeable timeframe”, in the senae tRveryone is entitled to a fair and public
hearing, within an optimum and foreseeable timefranby an independent and impartial
tribunal, established by lawn this respect, the court has to decide all thasuees allowed by
the law and to insure the unfolding with celerifytiee judgment. The second paragraph specifies
the fact that the dispositions within the previqesagraph apply in the phase of the forced
execution”. In this domain, we mention the factt ttinee first highlight of the text only represents
a gradation of the legality principle, being ob\saihat such obligation — to decide all the legal
measures — applies firstly to the judge. A spehighlight, that the text makes, targets the
obligation of the judge to insure “the unfoldingtlvcelerity of the judgment”. Without a doubt,
the meaning of such normative specification withiticle 6, 29 thesis, of the New Code of Civil
Procedure, is that the legislator wished to hidftlidne aspect that the requirements (demands)
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regarding the settlement of the cause within artitimgm and foreseeable timeframe” do not
exclude the essential obligation of the judge todkethe corresponding measures for solving it
with celerity.

As we can easily notice, the New Code of civil mahare preferred the formutaptimum
and foreseeable timeframeahstead of the constitutional formula “reasonaiee” (article 21
paragraph 3), also consecrated in article 6 of Ebheopean Convention on Human Rights.
Beyond the qualification assigned by the legislatbris undeniable that amongst the most
founded frequent critiques of justice, not onlyRomania, but everywhere and from all times,
there is that of the “slowness” the trials are edlwith. The procedure involves, by definition, a
set of rights and obligations, as well as rulesufoiolding the trial. Or, their accomplishment and
the compliance with the rules cannot be made withijudgment meeting or within a fixed
timeframe. This is why article 6 of the Europeastinment of protection for human rights
consecrated the necessity for settling the trigh ifreasonable time” — “phrase which tends to
express the necessity of finding an indispensaalanioce between the imperative of the celerity
settlement of the trial and the pronouncementaéd@sion according to the truth”.

In order to present the meaning of the formulagstablished by article 6 of the new Code
of civil procedure, the latter has to be corrobedatvith article 233 of the same Code, which
states the fact that “at the first judgment timefeathe parties are summoned to, the judge, after
hearing the parties, will estimate the durationessary for the research of the trial, taking into
consideration the circumstances of the cause, derofor the trial to be settled within an
optimum and foreseeable timefrantiee duration that was estimated being consigndtleé end
and being reconsidered only for solid reasons agnbdaring the parties”. In the light of these
last regulations, we can thus assert that the enssplity» of the judge for establishing the
duration of the procedural phase of the judicisesech — phase in which there are fulfilled the
acts of procedure necessary for the preparatitheofrial debate — is highlighted (brought to the
fore) in order to insure the demand of thiirtrial, within an optimum and foreseeable
timeframe», of the pending litigation. This insurance of afehe basic components of the fair
trial, namely celerity, is evoked, with the titl€ guideline, by article 6 of the new Code, in the
2" thesis of paragraph (1), in the sense that “tiigduhas to insure the prompt settlement of
each trial — for recognizing and establishing ire dume the legitimate rights and interests
deduced to the judgment — and no to allow any gitevhthe parties to delay the judgment. In
this respect, the judge will take the necessarysomes, provided by the law, without involving
the right to defense or other procedural rightshef partieslato sensyand, of course, without

damaging the legal and solid settlement of thé'tria
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From my point of view, the express establishmenttioé right to a fair trial, within an
optimum and foreseeable timeframe”, within the Néade of civil procedure, will be able to
contribute to the purpose of the Strategy for tbeetbpment of the Romanian Justice as a Public
Service ‘an efficient and effective justice, able to genemicorrect and transparent justice act,
unfolded within reasonable time and with a costesstble to the citizens and the stateut
provided that it is effectively and concretely flléfd, under the guidance of the magistrate judge
and with the active and in good faith participatitmona fida¢ of the parties and of the other
procedural participants. Otherwise, this rightpwad as other components of the «fair trial>», will
lack substance, having only a “theoretical andsdhy” consecration, incompatible with the
principle of the law supremacy and of the ruleanf |

The European Commission for the Efficiency of hestiCouncil of Europe) considered
that the “reasonable time”, referred to by art@lpoint 1 of the European Convention on Human
Rights and Fundamental Freedoms, is only a “linagdj, recommending the accreditation of
another phrase, namely “optimum and foreseeableftame” — in order to solve (as much as
possible,s.n) “the endemic evil”, consisting of the “slownesk jostice”, through adequate
national mechanisms. Under the title “A new objeetior the juridical systems: the judgment of
each cause within an optimum and foreseeable tameft, the Commission presented at
Strasbourg, on June 12004, its framework-program. The amplitude of phenomenon — it is
mentioned in the introduction to the respectivanieavork program — is meant to justify “a
vigorous reaction”, the jurisprudence of the Count Strasbourg being the proof of the
exponential character of this “slowness syndrortiefie stake — said the European Commission
(ECo) — is crucial for the member states, direotigponsible for a good operation of their own
juridical system: beyond a certain critical thrdsh@ greater slowness has as consequence a
crisis of general faith in justice, both for citireeand for the economic world, especially that the
justice represents one of the pillars of democrakythe attempt to identify certain causes of the
slowness in the process of fulfilling the act aftjae, the Commission focuses on the necessity
of the involvement of the parties, as active actiorshe organization and the effective unfolding
of the trial. For a quite long period of time —the Commission was estimating — there was
considered that “regarding the quality of justitelepends on the distance it managed to create
between those who make it and those it is madeH@r distance being the only one allowing the
occurrence of impartiality and independence ofcinrt in the judicial procedure”. Currently, on
the contrary, this attitude is perceived as thedpacity of the judicial system to make itself
clearer and more accessible for the citizens”. @uirlty, “the quality of justice could be
improved only by bringing the justice near to tlitezens and facilitating their association to its
operation”, identifying — as the honorable professon Deleanu judiciously states — the
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adequate means for distinguishing between the &sage” and the “wasted time” within the
trials which were effectively solved — in orderawoid, through significant improvements of the
«procedural rules/norms», the future delays whidveh their origin (primarily) in the
(disturbing, abusive) «behavior» of the particigatd@to sensyduring the judicial trial.

The «energetic» and «protective» jurisprudence haf European jurisdictional court
changed, to some extent, the structure of the gteea system established by article 6 of the
Convention, in the sense that if it were to analyme «construction» of the article referring to
the guarantee of the «fair trial», relating styiditeral to it, and subsequently identifying its
meaning from the point of view of the jurisprudemé¢he European Court, then we will observe
the existence of a different fundamental image. t@is line of thinking, the Court itself
highlighted the fact thahe protection provided by article 6 had a consatde evolution on the
«land» of its casuistry.

In the great complexity of article 6, the proceducamponent of theright to an
independent and impatrtial tribunal established aw,|can be considered to be an «island» of
relative clarity and constancy, aspect which isalibecause it signifies a guarantee with a static
character, unlike the others which have a certgimachism, through their nature. In other words,
it represents a set of procedural demands regattdgnotion of tribunal(judicial court),its
establishment on legal bases, its independerespectivelyits impartiality. Out of these, the
second demand implies two relatively distinct agpatamely: 1the existence of a «law», more
precisely of a legal framework, which establishesdourtand 2.establishing the contents of the
«jurisdiction» of the court by the law.

Regarding the first aspect, the European courtjodsly estimated the fact thahe judicial
organization in a democratic society does not h@vie at the discretion of the executive, but it
is necessary to be regulated by a law which emaniaten the legislative (this inter alia has to
provide the general organization of the judiciabt®m, by stating the category of courts capable
to accomplish justice, respectively of their matkand territorial competence). But this does
not mean that the legislative delegation is unatalgle in certain issues which regard the
judicial organization because article 6 paragrapl) oes not impose a total positive obligation
to the legislative in order to regulate each «elatmeand «detail» in this domain through a
«formal act of the Parliament», if it previouslytasished an adequate general legislative
framework, relative to the judicial organizatiols a consequence, the standards established in a
jurisprudential way regarding the significance bé tconcept oklaw» which establishes a
certain judicial court,are: a). the main role in stating the «guidelinasé the legal framework
regarding a judicial court belong to the Legislatib). certain issues of the judicial organization
can be delegated by the legislative in order torégulated by the executive; c). it is
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«undesirable» that the executive estimates the efdisd’ «aspects» referring to the
establishment of the existence of a certain jutimart, because it represents the basic pillar of
a judicial system. Also, the European court comsidethat the term «law» of the phrase
established by lavis possible to be also interpreted regarding tisgrudence relative to the
existing phraseprovided by lawwithin paragraphs (2) of articles 8-11 of the Cartian,
respectively in paragraph (3) of article 2 withimetProtocol no. 4Mutatis mutandisthe
characters oficcessibilityand foreseeabilitypecome applicable also to the concept of «law»
which exists within article 6. Thus, «the law» whiestablishes the concept of judicial court will
be considered to fulfill the condition @itcessibility if any person (its addressee) is capable,
reasonably, to know the legal assignments andullee which prescribe the manner in which the
respective «responsibilities» are exerted by thdicial court. As it will be estimated as
foreseeablgif it is clear enough in its content in orderdetermine any person to comply with
the behavior model it prescribed.

Regarding the second aspect, nanasiiablishing the contents of the «jurisdictionshaf court
by the law the jurisprudence of the Court evolved in thessethat it regards both the
«structure» of the judgment formatifor each cause, and tpeoper contents of the competence
of the court.Thus, regarding the casevents v. LatvigDecision of November 282002),
where the ensemble of the Regional Court was mottsired according to the Latvian law of
judicial organization (because it consisted of twoompatible judges as a consequence of the
fact that they participatedlo tempore to the judgment of the same case), the European
jurisdictional court observed the breach of art@&learagraph 1 of the Convention, and regarding
the casePosokhov v. Russi@ecision of March # 2003 paragraphs 38-44), due to the fact that
during the trial two judges were not «authorizegm»tlie law (compromising the procedure of
selection, of their designation, which should healen place on the day of the trail) to judge the
respective litigation, the European court judicigusstimated the transgression of article 6
paragraph 1 of the Convention. In the same wayhencaseCoéme v. Belgium(Decision of
June 2% 2000, paragraph 99), the Court observed that diwprto the constitutional
dispositions applicable to the era of the facts, ¢apacity of minister attracted the judgment of
the case by the Court of Cassation, but also tleatother legal disposition provided the
possibility of extending the jurisdiction of thepgame court to other persons (other defendants)
than ministers, fact for which the extension it erdok regarding the judgment of other persons
means breaching article 6 paragraph 1 of the Cdiorerbecause the contents of its competence
did not imply such extension (thus the well knowrerof law exceptio est strictissimae

interpretationisis incident). Thus, it results that it is not enbui@r the court to be legally
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established, but it is necessary for the applicabéeedure rules to be, on their turn, clearly
provided by the law.

From the jurisprudence of the European court agge#ne rule according to which a
jurisdictional authority, in order to be considegedourt (tribunal), does not imperatively have to
unfold only judicial activities, without the posgity of undertaking certain activities which are
not strictly included in the judicial domain. Thus,refused to ignore the membership of a
jurisdictional authority to the category efribunal» or «court» for the reason that it fulfills,
along with the judicial function, a multitude ofhetr «functions» (in the administrative and
disciplinary matter, consultative matter, quasidegive matter). In the same way, the Court
considered that, unlike the executive power, thgislative one is not necessarily to be
considered incompatible with the notion of courib(inal in the sense of the Convention), in the
particular situations in which the demands statedrticle 6 paragraph (1) of the Convention are
complied with. Even though, regarding this lasteaspwe can invoke as counterargument the
fact that, in this case, the principle of separatmd balance of state powers is breacteas(
politica), we have to mention that, for instance, a pamdiatary commission of inquiry “with
legal bases” which impose the compliance with temands of independence and impartiality,
respectively of insuring certain specific procedgaarantees (the right to defense, the right to
contradictory debates), is to be considered toillfuf part of the guarantees of article 6
paragraph (1) of the European Convention; butainot be included in the category of the
jurisdictional authorities calledourt or tribunal (in the sense of the European instrument of
protection of human rights), not necessarily dueht fact that thdrias politica principle is
breached, but rather due to the political affibatof its members, who can be determined by the
political beliefs to vote in a sense or anothegrewithout solid arguments concerning a certain
decision.

Regarding the «independence», it implies a separati powers in which the judicial one
Is protected from the institutional point of viewoiin any influence or interference (immixture,
intrusion) especially by the executive power, bisbay the legislative one. This institutional
protection is a component part of the positivegdiion (preferably of result and not of means; it
is true that if hypothetically this obligation werensidered to be an obligation of result, once it
is reached, it will still have to be readapted &egain moment, because as we well know, the
dynamics of the social life will impose, always, enever and wherever, taking measures which
are according to the new reality, but, neverthelesssidering this obligation as one of result, |
think that it is beneficial at least from the pegsjive of avoiding the conception and the

appliance of certain measures which are meanttonpyovide inefficient solutions) of a rule of
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law for undertaking all the measures considereletimecessary for insuring the efficient and
effective unfolding of the judicial functions byethudicial body within a democratic society.
Related to the concrete circumstances of a caeantlependence of the judicial power can be
also estimated from the point of view of its spieciklation with a series of prominent social
groups in the juridical circuit of a society, nagelith mass-media, political parties or different
interest groupslg@bby). In concretg the justice independence — founded on the thebpe
separation of state powers, means that both thieguss institution, as system and the individual
judges who decide in specific cases, have to babtapo exert their professional responsibilities
without being influenced by the executive powegidtative power or by economic groups or
interest groups.

As it has been mentioned before, the national egguis which consecrate the principle of
the judicial power are found, mainly, in the fundartal law of the state, being also taken by the
law regarding the judicial organization, respedtivegarding the status of the judges and of the
prosecutors. Thus, according to article 1 parag(dplof the Constitution of Romania, the state
is organized according to the principle of the sapan and balance of powers — legislative,
executive and judicial — within the constitutiom@mocracy. This principle, founded by Charles
Louis Secondat de Montesquieu before the FrenclolRien in 1789, has as purposavbiding
the abuses in the damage of the rights and freedwnegtizens, the separation of legislative,
executive and judicial power, in order for the powe stop the power, due to the separation
regimé€. Because the separation is relatetht three main functions through which the power is
exerted in the stat@egislative function, executive function and judidfunction), they have to
be fulfilled by different authorities, which collafate with one another, in order to avoid the
breakage of the state power itself, which, throutglature, it can only be unique, even if it is
manifested in different forms and modalities.

The demand regarding the independence of the matgisudges benefits also by other
constitutional guarantees. We take into considamatarticle 124 paragraph (3) of the
Constitution of Romania, republished, accordingvtoch the judges are independent and they
obey only to the lawarticle 125 paragraphs (1) and (3) which mentiat tthe judges assigned
by the President of Romania are irremovable untlerdonditions of the lavandthe function of
judge is incompatible with any other public or @ig function, with the exception of the didactic
functions of the higher educatiamspectively article 133 paragraph (1) which stdtedact that
the guarantor of the independence of justice isShperior Council of Magistracgnd article
134 in which there are mentioned the assignmentiseoSuperior Council of Magistracy exerted
in order to accomplish its most important functioramely that of establishing itself in a
veritable guarantor of independence of justice witbupreme social value — in the spirit of the
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democratic traditions of the Romanian people anthefideals of the Revolution of December
1989 — in a rule of law. In the same manner, &tiklparagraphs (3) and (4) of the Law no.
303/2004 regarding the status of the judges andeptdors, republished, states that the judges
are independent (...), any individual, organizat@umthority or institution having to comply with
this aspect, and article 75 of the same law coasexthe right and the obligation of the Superior
Council of Magistracy to defend the magistratesirsjaany act which could affect their
independence or impatrtiality or which could creaspicions regarding them (as the magistrates
who consider that the independence and the impgyrttae affected in any way through acts of
immixture in the professional activity which cariereto the Superior Council of Magistracy, in
order to decide the necessary measures, accoualthg taw).

The legal guarantees of the independence of judgesalso included in the Law no.
304/2004 regarding the judicial organization, rd@ed. Thus, in the light of article 46
paragraph (2the verifications made personally by the presidemtsvice-presidents of the
judicial courts or by judges specially assignedtitym have to comply with the principles of the
independence of judges and of their commitment tontige law, as well as the authority of the
judged issue.

“The independence of justice and judges is neithpurpose, nor sufficient for fulfilling
the act of justice in a fair way. Impartiality issa needed. The two notions are not to be
confused though. Thus, the independence of justica «state of mind», which has to be
replenished at the level of judges through an aaliequstatus», and at the institutional level by
establishing the relations with the executive agidlative power, while the judicial impartiality
also concerns the «state of mind», the attitudin@fcourt towards the issues and the parts of a
certain case (non-discrimination, tolerance etaj blso the manner in which a trial is
conducted”. It implies that the involved judges ¢k objectively based on their own
evaluations of the relevant facts and of the apple right, without having prejudices regarding
the case they investigate and without acting insmafich support the interests of one of the
parties”.

In the domain of justice (more exactly in all thatters regarding this domain, especially
in the civil procedural one), the «historic transiinfolded after 2000 highlighted the fact that,
for almost a decade, it was ruled by indecisionamaging — for the entire judicial system. In
this period, the much wanted reform of justice “wiaade chaotically, without a national lasting
strategy and which always has to be useful forjtiséce and the litigants”. The fact that the
Romanian state obtained the capacity of membeneofNorth Atlantic Organization (2004) and
more importantly that of part of the European Uniamily (2007) implied, respectively
imposed, within the process of pre-accession, gpe@ally within the process of post-accession,
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fulfilling certain conditions — circumscribethto sensuto the compliance of our state system
with the standards of the European and internatiooi@munity. Within the «commitment» of
Romania to comply with the demands dictated by rttembership of the two international
organizations (the first one with universal vocatithe second one with regional vocation) the
reformation of the national judicial system is gmt®d as the priority no. 1 of the decisional
state factors, being a guideline within the Natl@®ecurity Strategy of the Romanian state.

The Mechanism of Cooperation and Verification (MC\&stablished when Romania
acceded to the E.U., has — as we well know — asctisg supporting Romania focreating an
impartial, independent and efficient judicial andnainistrative systein As a consequence, the
modification of the juridical framework and of tRemanian judicial system in order to continue
their compliance with the existing systems in tltbeo member states represents a “national
responsibility”. Amongst the critical observationswards the Romanian judicial system
included in the reports submitted within the Coapien and Verification Mechanism there was
always mentioned, in the last years, that of tleeKlof a unified and clear jurisprudence” —
situation which has affected and still affects ¢hedibility, foreseeability, stability and certiteid
of the judicial act — as well as “certain procedumbuses which unjustifiably prolong the
solution of the pending cases of the judicial cgurin the same context, the unfolding of the
judicial trial within an “optimum and foreseeableméframe”, represents a pressing
preoccupation for the «national authorities». lis tlegard, the European Court of Human Rights
created a rich jurisprudence in the domain of tte@asonable time”, asserting even a “doctrine”
which highlighted the aspect according to whiehjustice which does not solve the cases within
a “reasonable (optimum) time” is, actually, a failgustice» (idea highlighted through the
British adaggustice delayed is justice denieat,through the French dictujustice rétive, justice
fautive.

In the context of the conditionality conformatiorithin the Cooperation and Verification
Mechanism (in the Justice domain), the Strategytiier Development of Justice as Public
Service (2010-2014) undertaken by the Romanian gi#tiniof Justice has brought and presently
brings into our attention the following aspect, mdyn that according to which the
“modernization of the judicial system and the ims® of the quality of justice require an
intervention through technical measures, in thditingnal domain, and an approach of
proactive undertaking of a construction agenda (hy)all the responsible factors.ig).

This Strategy (more precisely the action directianglertaken within it) is «governed» by the
following principles: ‘the consolidation of the rule of law and of the lawpremacy “the
guarantee of a real separation and balance of spatevers, by consolidating the independence
of the judicial powet, “complying with the human righitg!); “adopting the best European
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practices related to the operation of the judisigtem”; “insuring the transparency of the justice
act”; “consolidating the dialogue with the civil gety and its involvement in the reform
process”; “creating the premises of the judiciabmeration in the European space of freedom,
security and justice”; “insuring the full institoal and legislative compatibility with the
European judicial systems”; “financial sustaindbibf the action objectives and directions”. The
main declared purpose of the Strategy is that ofnigain Romania “an efficient and effective
justice, capable to generate an act of justice lwhsdair, transparent, unfolded in a reasonable
time and at an accessible cost for the citizensthadstate”. The complete fulfilment of this
purpose Will allow the fulfillment of the public service leaces of justice and, implicitly, the re-
establishment of the citizens’ trust in the acjustice, by transmitting a coherent vision of the
judicial system to the sociéty

Currently, it is — more than ever — the domain widence that “in the complex and
continuous movement of juridification of the socald political life, the tendency of the society
is to search for an arbitrator which is capablérnut the power abuse and the regulation of the
social behaviors, transposed by the political &edetxecutive, and also by the social connections
which are more and more complicated, to the jullichs a consequence, we can assert that “to
talk about the judicial power («justice») meangdfiect upon its capacity to adapt to the new
social contexts, given the persistence of the rodearbitrating the neglected conflicts or the
conflicts deliberately given to its responsibiliby the other powers”. Concretely, this thing
implies noticing the fact that the justice integgmore and more in all the domains of the social
life in order to “create, interpret, apply” themhi¥ is why “the role of the law institutions, the
preponderance of the European right, the progressivergence of the constitutionality control,
the immixture of the tribunals in the public podisi the penalization of the negligence of the
state representatives and of those who decide giytdre (consequence of the movement of
integration in the larger spaces) forms of judi@ativism of a contentious democracy and of
internationalization of the issues”.

The role of the court/tribunal - «justice» as sapgesocial value — in the rule of law is
extremely important, at the national and intermalolevel existing numerous undertakings
having as finality the establishment of an adeqgfrar@ework — consisting of the norms dictated
by the national legislators, by the internationajamizations (United Nations, Council of
Europe, European Union), by magistrate associatioms-governmental organizations — for the
unfolding under optimum conditions of its jurisdactal activities. All this impressive set of
«efforts» has as objective the highlight of thelwdeliined and determined role that the judicial

power has in the existence of a democratic sodietyed on obeying the law.
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The reform process of the Romanian judicial systarted “effectively” in the period of
Romania’s pre-accession to the European Union antinued in the post-accession period and
it is presented as a strategic objective of natiamgortance necessary to be completed —
successfully - , not only in order to «respondth® commitments undertaken in the virtue of the
quality as a part of the international communitg af the conditionality established through the
Cooperation and  Verification Mechanism (CVM), butesgecially) for the
improvement/modernization of the Romanian stateéesys— which represents on its turn the
first-rate public policy of the decisional goverrmta (responsible) factors.

In concretg the «justice» (as we well know) represents inemakratic society from an
“authentic” rule of law the main guarantee for cdyimm with the civil rights and freedoms — the
unfolding of its jurisdictional activity being paby/ undertaken only if the legislator, the
executive, the civil society, the citizens in gexterontribute (in good faitbbne fidaeand in a
supported manner) to the creation (and, subsegueotithe compliance) of the conditions
optimum for the fulfilment of the necessary actjadtice. If the objectives undertaken by the
Romanian state within the reform of the Romaniathgal system (or more correctly said in the
juridical one, because it includes a larger ranfeoficial subjects with a role in justice
fulfillment) will acquire full contour, then we wibe able to assert that Romania is really a rule
of law efficiently and sufficiently consolidatedy which the human fundamental rights and
freedoms (amongst which the right to a fair triate not only propagated (“theoretically and
illusorily”), but (most importantly) “concretely areffectively” complied with/applied.

From the previous considerations — from my poinviefv — appears the fact that the right
to a fair civil trial represents the indispensdiolendation of a good administration of justice in a
“democratic society” and in a “rule of law”. Themearous international instruments in which it
is consecrated — amongst which the Universal Datitar of Human and Civil Rights (U.N.O,
1948), the European Convention on Human Rights (BG60), The International Covenant on
Civil and Political Rights (U.N.O., 1966), have averwhelming role — are proof in the sense of
its special importance in the set of the procedgtalrantees meant to insure for the litigant a
civil trial in front of “an independent and impaattitribunal established by law”. The contents of
these juridical acts establish a standard in theailo which is necessary to be respected by the
«national authorities» of the contracting statégt{e Convention) not only from the area of the
judicial power, but also from that of the executarel legislative power.
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